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In The Court of Smt. Priyanka Saikia, AJS, Munsiff 

No. 2, Sonitpur, Tezpur 

 
Misc(J) Case No. 180/2018  

(i/c T.S. 113/2018) 

 
Sri Hemodhar Das and others 

-vs- 

Smti Putuli Bora Das @ Nilima 

19.05.2022 

 Petitioners are represented.  

 I have already heard learned counsel appearing for 

both sides. 

 This instant Misc (J) case has arisen on petition no. 

2228/18 dated 29.09.2018 filed by the petitioner under 

Order XXXIX Rule 1 and 2 r/w Section 151 of the CPC with 

a prayer to grant temporary injunction against the opposite 

parties. 

 Today, I am going to dispose of this instant Misc(j) 

case. 

 The main contention of the petitioner’s case is that 

the Muhidhar Sut (since deceased) and Luhuri Sut (since 

deceased) were own brothers and sister  was died 

respectively and also the original pattadars of the land 

measuring 1 Bigha 1 Katha 6 Lessas covered by Dag 

No.48(Old)/54(New) of P.P. No.123 at Village- Dekargaon, 

Mouza- Bhairabpad, Dist- Sonitpur, Assam. That during the 

life time of Muhidhar Sut (since deceased), on 29.01.1929 

he had surrender his share of entire land in favour of 
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Podum Sut(since deceased) , son of late Mangala. Podum 

Sut heirless and was unmarried. The petitioner No.1, who 

is the son of Late Kamiram and Petitioner No.2 is son of 

Late Robiram, Petitioner No.3 is wife of late Robiram, 

Petitioner No.4 and Petitioner No.5 are sons of late 

Kamiram, Petitioner No.6 is son of Late Bhabani , who is in 

turn son of Late Kamiram. The Opposite Party No’s 1,2, & 

3 are daughters and Opposite Party No’s 4 & 5 are sons of 

Late Sidheswar, who is son of Late Muhidhar. 

 That Thireswar Das and Sidheswar Das were 

mutated as heir and successor of Late Muhidhar. Their 

names ought not to have been mutated at P.P. 

126(old)/137(New) and Dag No.54 of Village- Dekargaon, 

Mouza- Bhairabpad, Dist- Sonitpur, Assam and ought not 

to have found place in the Jamabandi prepared later on 

when factually their father late Muhidhar had surrendered 

and foregone his entire share of land in favour of 

Podumram (the ancestors of the petitioners). 

 The proforma defendant No.1 is grand daughter of 

Bihuram (brother of Kamiram), proforma defendant No.2, 

proforma defendant No.3 & proforma defendant No.4 are 

daughters of Bhabani, who is son of Kamiram.  

 Smti Kamaleswari Das, wife of late Sidheswar Das 

along with Sri Deben Das and Madan Das are sons of Late 

Sidheswar Das had filed Title Suit No.42/2002 against Sri 

Hemadhar Das and Jayanta Das. Petitioner No.1 & 2 and 

Robiram Das, Powal Das, Bhabani Das, Sri Benudhar Das, 

Humeswar Das, Kumud Das, Biren Das, Meenu Das as 
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Opposite Party No.3,4,5,6, 7,8,9 & 10 of that suit, which 

was dismissed on contest vide order dated 23.11.2017. 

then the petitioners of that suit preferred an appeal before 

the Civil Judge registered as T.A. No.35/2007 which was 

also dismissed on contest vide order dated 17.12.2008. the 

petitioners of that suit filed second appeal before the 

Hon’ble Gauhati High Court as RSA No.62/2011. 

 During the pendency of the second appeal, one of 

the petitioners Kamaleswari Das died leaving behind her 

legal heir Sri Madan Das, Sri Deben Das and her 3 

daughters Smti Putuli Bora, Smti Ela Das and Smti Bula 

Das. Sri Madan Das and Sri Deben Das were already made 

party appellant in the appeal. The appeal was rightly 

dismissed for not bringing the legal heirs of Sidheswar Das 

as petitioner and also for not impleading the legal heirs of 

defendants in the appeal. 

 Thereafter, all the opposite parties who were 

appellant in second appeal most clandestinely, collusively 

filed another TS No.33/2017 in the Court of Munsiff No.1, 

Tezpur suppressing the facts of TS 42/2002. In that suit 

the opposite parties remained absent from the court in 

spite of receipt of summons and on 3rd day of suit itself it 

was fixed for hearing argument and on 12.09.2017, the 

Munsiff No.1 passed Judgment and they obtained a 

collusive decree in respect of 3 Kathas 3 Lessa out of the 

said land 1 bigha 1 Katha 6 Lessa. The petitioners of TS 

33/2017 in collusion of Opposite parties prayed to the 

Court for issuance of Writ through  the Collector of 
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Sonitpur for partition of 3/5 shares to the petitioners 

decree holder. On receipt of the said writ by the Circle 

Officer, Tezpur Revenue Circle fro ADC, Sonitpur, the Circle 

Officer requested the Officer-in-Charge of the Tezpur Police 

Station to allot a police party at that place on 22.06.2018 

and carried out the order. 

 The petitioners in the instant suit also submitted that 

the entire process of filing T.S. No. 33/2017 most 

fraudulently and collusively amongst the petitioners and 

opposite parties of the said suit, therefore, it has been 

necessary to set aside the decree and judgment passed in 

T.S. No.33/2017 on 21.02.2018 as that was totally 

infringed the right of the petitioners of the suit. 

 Petitioners in the instant suit has submitted that 

petitioners and opposite parties of TS No.33/2017 could 

not and did not inherit any landed property.  

 Finding no alternative, the instant suit was filed for 

declaration of right, title and interest and consequential 

relief of confirmation of possession of the petitioners and 

Proforma opposite parties and for eviction, recovery of 

khas possession and for permanent injunction. 

 The opposite parties filed written objection and 

stated that Muhidhar Das since deceased  never 

surrendered his share of land in favour of  Podumram Sut. 

No any deed or document was registered or signed by the 

Muhidhar Das. The petitioners falsely stated about the 

surrender of the share of Muhidhar. The fact is that the 

eastern portion of the total land i.e. 3 Kathas 3 Lessas out 
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of 1 Bigha 1 Katha 6 Lessas have been all along is in the 

possession of the Opposite parties No’s 4 & 5 and their 

predecessors. Accordingly, the opposite parties 4 & 5 have 

been in possession of the said land and now Opposite 

Party No.1, 2, & 3 are possessed after the decree passed 

by the Court of Munsiff No.1.  

 The opposite parties also submitted that they had 

filed TS No.33/2017 against the Opposite Parties 4 & 5 for 

partition of land but there cannot be any collusion between 

the Defendants and not suppress the facts of TS 

No.42/2002. The petitioners have filed this suit with 

malafide intention to grab the landed property of the 

Opposite Parties. The opposite parties of this suit have 

legally inherited the landed property left behind by their 

predecessors. There is no cause of action to the petitioners 

to file this instant suit against them. As such the injunction 

petition is liable to be dismissed. That the petitioners have 

no clear right, title, interest and possession over the suit 

land and such they are not entitle injunction as prayed for. 

Hence, prayed therefore that the honourable court may be 

pleased to reject the injunction petition with cost.                                     

 Heard argument from the learned counsel of both 

parties. Also perused the case record along with the 

injunction petition, and the other documents filed by the 

petitioners.  

 In the light of the pleadings of the parties to decide 

the injunction prayer filed under Order XXXIX Rule 1 and 2 
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of CPC, the followings are appears to be the points for 

determination:  

(i) Whether there is a prima-facie case in favour of 

the plaintiff/ petitioner ?  

(ii) Whether balance of convenience is in favour of 

the plaintiff /petitioner ?  

(iii) Whether the plaintiff petitioner is going to suffer 

irreparable injury/loss in the event of court not 

granted temporary injunction against the 

defendant/opposite party ?  

 Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it 

is proved that the Opposite Party threatens to dispossess 

the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court 

may by order grant a temporary injunction to restrain such 

act or make such other order for the purpose of staying 

and preventing or dispossessing the plaintiff or otherwise 

causing injury to the plaintiff in relation to any property in 

dispute in the suit as the court thinks fit until the disposal 

of the suit or until further orders”.  

 It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  

 (1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, 

there is probability of being entitled to the relief asked for 

by the plaintiff/defendant;  
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 (2) the court's interference is necessary to protect 

the party from the species of injury. In other words, 

irreparable injury or damage would ensue before the legal 

right would be established at trial; and  

 (3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

 I have gone through the entire case record along 

with all the documents annexed with the plaint submitted 

by the petitioners. In the instant case the petitioners have 

pleaded that the schedule land was surrendered by the 

ancestors of the opposite parties and thereafter the 

ancestors of the petitioners possessed the suit land. They 

have right, title and interest of the suit land and 

continuously possessing the suit land without any 

interruption and the opposite parties without having no 

right, title and interest over the suit land, illegally 

suppressing the fact filed suit and decree granted to them 

to partitioned the suit land.                                           

 After considering the submissions of the parties, 

pleadings as well as document on record it appears that 

petitioners were possessing the Schedule land. As such, at 

the first sight of the entire case-record it appears that 

there is a prima facie case in favour of the petitioners.  

 In the instant case, it is found that the petitioners 

has claimed right, title and interest over the suit land and 

also stated that opposite parties have no right, title, 
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interest over the schedule land. As such it can be held that 

the petitioners have a prima facie case in their favour and 

the same has potential of being decreed in favour of the 

petitioners. Moreover, as it is already submitted that 

opposite parties possessed the suit land after getting the 

decree suppressing the real facts and therefore, during 

pendency of the suit, if the nature and character of the suit 

land is transformed then it will be the petitioners, who 

would suffer greater inconvenience and irreparable loss.  

 From the above observation and reasons, I am 

constrained to hold that three golden principles for 

granting temporary injunction are found in favour of 

plaintiff. But simultaneously, it is also to be born in mind 

that the opposite parties are contending that the above 

disputed land is not surrendered by their ancestors and 

they have been possessing the suit land. So, considering 

the rival pleadings of both the parties, I am of the 

considered view that if an order to maintain status quo of 

the suit land is passed, it will be just and proper.  

 Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of the suit land 

as on today and no party will change the nature, character 

or feature of the disputed land nor any party during 

pendency of suit shall dispose the disputed land.  

 With the above observation and order, the instant 

Misc. (J) Case stands disposed of accordingly. 

 


